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Foreword

Enhancing Hong Kong’s position as a leading centre for international legal and dispute
resolution services in the Asia Pacific region has been the steadfast policy of the Hong
Kong Special Administrative Region Government (“HKSARG"). Through the joint efforts
of the HKSARG, the Judiciary, the legal profession and other stakeholders, mediation has
now become an important part of the dispute resolution landscape in Hong Kong.

The Joint Mediation Helpline Office (“JMHQO") first published the “Mediation and Dispute
Resolution Guide” (“the Guide") in 2009 for the purpose of providing useful information
and practical guidelines to parties who are interested in using mediation services. The
Guide was well received by the mediation community and the public.

This year, JIMHO publishes this new edition to update readers with key developments in
the mediation sector, including the Mediation Ordinance (Cap. 620), which came into
effect on 1 January 2013 and which provides a statutory framework for the conduct of
mediation in Hong Kong.

This new edition of the Guide provides practical guidance, in a user-friendly format, on
how best to approach and effectively conduct mediation. It also explains the role of a
mediator and a lawyer and how they can assist the parties in reaching settlement during
the mediation process.

I'would like to thank Mr Chan Bing Woon, the Honorary Adviser and Founding Chairman
of JMHO for his commitments over the years in leading JMHO to promote the effective
use of mediation services in resolving local and international disputes. | also wish to
congratulate Mr Antony Man, Chairman of JMHO and the other contributing authors for
their efforts in publishing the Guide.

This new edition of the Guide will certainly remain a useful addition to the bookshelves
of end-users and practitioners of mediation services alike.

Rimsky Yuen, SC
Secretary for Justice
July 2015
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This Handbook is written for users of mediation services. It was first published in 2009
and distributed at the “Mediate First” Pledge Reception hosted by the Working Group
on Mediation led by the Secretary for Justice. Since then, the development of mediation
has leapfrogged, with significant changes in aspects such as service provision, legal
framework, and regulatory regime. The 2nd edition is therefore published to update and
augment the contents of the Handbook.

Similar to the 1st edition, the 2nd edition contains 13 chapters as its core contents. It
seeks to answer users’ questions on different dispute resolution processes. The 2nd edition
places more emphasis on the strategic considerations in dispute resolution (Chapter 1).
It assists users to understand the merits of different processes, including communication
(Chapter 2), litigation (Chapters 3 —4) and mediation (Chapters 5 — 7). Where one chooses
to resolve disputes through mediation, the Handbook provides information on preparation
(Chapters 8 — 9), as well as strategies and skills for tackling difficult situations (Chapters
10 — 12). The concluding chapter summarizes the points to note when drafting a
settlement agreement (Chapter 13). Readers may refer to the relevant chapters according
to their needs. Selected articles are also included to introduce the development of
mediation in recent years.

Due to limited space, the Handbook focuses mainly on strategies to tackle problems
arising from mediation. Collective wisdom of scholars and mediators, however, indicates
that the biggest hurdle in mediation or negotiation is not the counterparty but ourselves.
Quite often, fruitless mediation or negotiation is a result of our failure to see our needs
and problems. Parties who blame others usually ignore their shared responsibilities to the
dispute. In contrast, people who blame themselves too much often neglect their own
needs. Ego, high hopes, anxiety and anger supplant rationality, and focusing excessively
on the dispute itself may deprive our ability to discern reality. Some people even regard
the other party as an enemy for holding a different opinion, followed by prejudice, agony
and relationship breakdown. In view of all these, readers should have first adjusted their
mindset before they can benefit from this Handbook.

First, ponder what concerns us most. Disputes are rarely anticipated and blaming brings
us nowhere but deadlock. A more proactive approach is to identify what underpins our
insistence on a matter, understand our inner-self in terms of basic human needs, learn
what to let go and what to uphold as matters of principle. While stubbornness may lead
to an impasse, giving in to others reluctantly may well be planting a seed of revenge
which may be triggered by the tiniest conflict in the future.



Second, seek alternative solutions. We should always be prepared to seek alternatives to
negotiation as we will be ultimately responsible for all consequences if the negotiation
fails. Getting prepared will not only reduce our psychological and emotional burdens,
alternative solutions may also form the basis for assessing whether to accept a proposal
made during mediation or negotiation.

Third, live in the present. Living under yesterday’s frustration and worries about the future
cannot solve today’s problems. We have to be realistic and consider solutions which are
practical and effective at the moment.

Fourth, reframe the picture. Take an example of a person shopping around and finds an
expensive diamond watch which he likes. He said to himself, “It's too expensive. | cannot
afford it.” Another person sees the same diamond watch but thinks differently, “How
can | afford this expensive watch?” Under the same circumstance, different perspectives
bring different results: the former stops thinking altogether whereas the latter enjoins
possibilities. Creating room of thoughts is equally important in dispute resolution and our
mindset can only be adjusted by ourselves.

Fifth, pay due respect. Regardless of different opinions held, showing respect for others
is the only way to encourage reciprocal respect and keep the communications going
between the parties.

Sixth, give and take, refrain from bullying. It is impossible to make progress in negotiation
or mediation if a party continuously makes harsh demands and no concessions. A more
effective approach is to address each other’s needs by making conditional offers.
Reciprocation is the key to achieving long-term benefits. Hence, even when we have an
upper hand, it is not wise to over-power the other party. This requires a high level of
self-restraint and is rarely achieved even though the notion is widely accepted.

Dispute resolution is a subject which many people spend their whole lives studying. The
six principles above are discussed by William Ury in his book “Getting to Yes with Yourself".
I believe that they are easier said than done. That said, like everyone, | need to learn hard
lessons repetitively from mistakes in order to make peace with our loved ones. May all
of us strive to improve.

Oscar Tan

Assistant Honorary Secretary
Joint Mediation Helpline Office
(Terms of service until July 2015)
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Early Development

Mediation took root in Hong Kong as early
as in the 1980s. At that time, the Hong
Kong Catholic Marriage Advisory Council
pioneered marriage mediation service. In
1990, the then Public Works Department
stipulated in the standard contract for the
Hong Kong International Airport Core
Project (ACP) that all claims should be
resolved by way of mediation first. This
action prompted all government
construction works contracts to include a
mediation clause thereafter.

Promotion by Judiciary

Later, the Judiciary proposed in its 2004
report on the civil justice reform that a
mediation mechanism should be introduced
into court procedures, so that a court may,
where appropriate, encourage all parties to
adopt alternative dispute resolution
procedures including mediation, and to
facilitate the conduct of such procedures.
Subsequently, the Judiciary set up a working
group to study how mediation pilot schemes
may be introduced in different areas. In
2010, the Judiciary promulgated Practice
Direction 31-Mediation, which is applicable
to most civil actions.

Promotion by HKSAR
Government

The Chief Executive announced in the
2007-2008 Policy Address the establishment
of a cross-sector working group (Working
Group) headed by the Secretary for Justice
to review and map out plans for the
development of mediation services in three
aspects, namely regulatory framework,
training and accreditation, and publicity and

public education. The Working Group
released a report with recommendations in
2010 and promulgated the Hong Kong
Mediation Code as the professional
standard for mediators.

Upon the end of the Working Group’s
service term, the Secretary for Justice set
up a Mediation Task Force to follow up on
the recommendations made by the
Working Group, including the enactment
of the Mediation Ordinance.

In 2013, the Secretary for Justice set up a
new Steering Committee on Mediation to
study and recommend how to further
promote and develop mediation service.

Development of Civilian
Mediation Service

Mediation Pilot Schemes

In the past 10 years, non-governmental
organizations have from time to time
launched various mediation pilot schemes,
for example, the New Insurance Mediation
Pilot Scheme (2007), Pilot Scheme for
Mediation of Low Value Construction
Disputes (2008), Surveying Dispute
Mediation and Arbitration Scheme (2009)
and Pilot Mediation Scheme under the
Land (Compulsory Sale for Redevelopment)
Ordinance (2011) etc, in order to
encourage members of the public to get
familiar with and use mediation services.

Financial Dispute Resolution Centre

In 2008, the Lehman Brothers Minibonds
incident prompted the Hong Kong
Monetary Authority to commission the
Hong Kong International Arbitration
Centre to establish the Lehman Brothers-



related Investment Products Dispute
Mediation and Arbitration Scheme, to
assist investors and distributing banks to
reach settlement through mediation and
arbitration. The success of the scheme has
led to the establishment of the Financial
Dispute Resolution Centre in 2012, which
is dedicated to resolving monetary disputes
between financial institutions and
investors.

Joint Mediation Helpline Office

To meet the need of the public for
mediation services, eight professional
bodies in Hong Kong providing mediation
services jointly set up the Joint Mediation
Helpline Office JMHO) in July of 2010 in
view of the need for the same. On a non-
profit basis, JMHO provides one-stop
mediation referral service to all parties
interested in mediation. JMHO is located
at the High Court Building and plays an
important role in centralizing mediation
referral service.

The Hong Kong Mediation Accreditation
Association Limited

Following the recommendations of the
Working Group, the mediation industry
took the initiative to establish the Hong
Kong Mediation Accreditation Association
Limited (HKMAAL) as a mediator
accreditation body to set uniform
accreditation standards for mediators to
ensure their quality.

Summary

Although the mediation sector in Hong
Kong has been expanding rapidly in recent
years, it is still at an early stage of
development compared with other
countries. Hence, it is important for the
government to support the industry to face
the challenges ahead.

The Former Chief Justice, The Hon Andrew
Kwok-nang Li indicated at a Mediation
Conference in 2007:

“The quality of mediators is of crucial
importance to the successful development
of mediation. The better the quality of the
mediators, the greater the prospect of
achieving success. With increasing success
in mediating satisfactory settlements, the
greater will be the use of this method of
dispute resolution. It is hoped that a
snowball effect will develop.”

Looking forward, the mediation sector
needs to maintain its service quality on par
with the international standard, or to take
a further step to urge the government to
set up a statutory regulatory body for
mediators so as to allow mediation a
sustainable development in Hong Kong.

Author: Mr. CHAN Bing Woon, SBS, JP - Honorary Advisor and Founding Chairman
of Joint Mediation Helpline Office, Chairperson of the Public Education and
Publicity Sub-committee of the Steering Committee on Mediation chaired by the

Secretary of Justice
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Chapter 1: Dispute

resolve disputes properly?

¢ Why should we plan in advance when resolving disputes?
¢ What should we take into consideration if we wish to

e How should we evaluate and increase the chance of
success in resolving disputes?

In our daily encounter with people,
disputes may arise due to differences in
beliefs, feelings, competing interests,
structural problems or different
interpretation of facts, thereby causing
disruptions to our family, work and daily
routines. Failure to handle disputes
properly may even lead to a breakdown
in family relationship, loss of employment
or commercial opportunities.

If we do not want to lose out entirely, it
is paramount to make an assessment of
the situation and devise an overall strategy
to resolve the dispute.

Cost/ Benefit Analysis

Handling disputes is only a small part of
our lives. Parties should consider what

concerns them most in life and weigh it
against any short term gain or loss. For
instance, if one considers that the
relationship with children as the most
important, is it wise to impose physical
punishment for their occasional rebellious
acts, which will not only impair the
relationship but may also lead to a
criminal prosecution? If one considers the
company’s long-term interest as the most
important, is it desirable to make instant
concession when facing customers’
complaints and thereby setting a bad
precedent? If one offends his/her superior
or colleagues out of a fit of pique, how
might that affect future relations? If one
is of poor health or approaching
retirement age, should a lawsuit be
initiated because of loss of money? If the
problem can be resolved only with the
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other party’s cooperation, why antagonize
them at the outset of the dispute? These
questions may seem to be straight-
forward, but parties to a dispute overlook
them in anger and make decisions
contrary to their original intention and to
the detriment of the overall situation.

Causes of Disputes

It is necessary to first analyze the causes
of a dispute before handling it in order to
prescribe the correct solution (see Table 1
for details). This is because emotional
needs cannot be satisfied by substantive
means; structural problems cannot be
resolved by dealing only with the external
symptoms; conflicting interests cannot be
resolved by exploiting relationship
between parties; and divergent viewpoints
and perceptions cannot be reconciled by
persuasion alone. To adopt a misplaced
solution will only escalate the conflict, and
is not conducive to solving the problem.

Risk Assessments

There are a lot of variables when handling
a dispute. Parties involved should evaluate
whether they can cope with them. If a
dispute is brought before the court, can
they handle the pressure and expenses
resulted from prolonged litigation or
losing the lawsuit? If a party has been
coerced to compromise, will they retaliate
later? In case parties choose to negotiate
with each other, what will be the fall back
solution if the other party reneges on the
agreement or if the problem recurs
despite the initial agreement?

Emotional and Rational
Grounds

A dispute is often a result of a series of
conflicts. Before the conflicts escalate,
parties should seek to understand each
other’s rights and concerns which may
serve as a framework to contain the
situation or as a basis to cope with the
dispute when it becomes inevitable. In
potential workplace or commercial
disputes parties should also deal sensitively
with people/ relationship to avoid pre-
mature escalation of conflict, which may
jeopardize any subsequent negotiation.

Act within one’s means

Resolving disputes consumes a lot of time,
energy and resources. Therefore
disputants should assess their means
whether they have the financial resources
and time to handle a dispute. If
negotiation is intended, are the parties
equipped with the necessary
communication skills? Is there any
emotional support from family members
or friends? Are the lawyers or counsel
retained at the time of litigation reliable?
These are some of the considerations that
can help parties reckon their means and
act within it.

The key to dispute resolution is to think
rationally and make a good assessment
of the situation. The more detailed the
plan is, the more one is capable of coping
with variables, or otherwise the higher the
risk. Therefore whenever one encounters
a dispute, the first step is always to plan
comprehensively.



Table 1: Causes of Disputes and Solutions

Causes of Disputes Solutions

I. Relationship Conflicts
¢ Emotional conflict
e Misunderstanding or Prejudice
e Lack of communication

Il. Value Conflicts
e Beliefs and ways of life
* Religion
e ideology

lll. Structural Conflicts
e One party unequally owns,
controls and distributes resources
for a long period
e External environment rendering it
impossible for each party to the
dispute to have equal power

IV. Conflicts of Interest
¢ Procedural
e Emotional
e Substantial

V. Lack of Information
¢ Having different understanding or
interpretation of the data
e Evaluating information in different
ways

Adopt a dispute resolution platform

which can achieve the following targets:

e Effective venting of emotion

e Enable parties concerned to
communicate with each other under
well-regulated and orderly
circumstances

e Improve quantity and quality of
communication

Change mindset:

e Refrain from imposing one’s own
value on the problems and the
counterparty

* To agree to disagree

e ook for a person who is trusted by
both parties and of good standing in
the opinion of both parties to
intervene

e Step into the other party’s shoes /
Think from the other party’s
perspective

e Set up joint decision-making platform

e Substitute power-based decision
making with negotiation

e Focus on interests, not position

e Use objective criteria in order to look
for solutions

e Find ways to expand choices

e Find ways to satisfy each party’s needs

e Establish agreed method and criteria
for evaluating the data.

e Reach a consensus on importance of
the data

e Seek expert’s opinion to make a
breakthrough

Author: Mr. Antony Man, Chairman of Joint Mediation Helpline Office
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¢ What role does communication play in dispute resolution?
¢ How to communicate effectively?
¢ What hinders communication?

¢ What should a mediator do to assist disputing parties in
communicating with each other?

Two persons jostling in a crowded place
turned into a tussle. A traffic accident
which might otherwise be settled with an
apology developed into a heated
argument and ended up in police
intervention. All these similar incidents are
attributable to the outburst of anger.
When one swears at another out of fury,
the one being sworn at may feel provoked
and fight back, hence forming a retaliatory
cycle. In order to break through the cycle
and foster cooperation, “effective
communication” is the key.

The objective of communication is to
promote mutual understanding. It
requires the parties to be rational and
refrain from reacting emotionally even
when provoked. The following “3-step
approach” is a simple and practical way
of achieving this:

(1) Stay calm: calmness enables careful
consideration. Those encountering
conflicts should not react to the
situation; take the time to think and
do not let negative emotions takeover
s0 as to avoid arguing and acting in a
fit of rage.

(2) Think twice: no matter if it is a
negotiation or mediation, one should

understand his/her goal and consider
what would be the most effective
means to achieve the ends, which
serves to give communication a clear
direction.

(3) Talk it out: express your feelings in a
rational way; ask politely; give and
take through communication.

There are many communication
techniques which may assist parties in
resolving their disputes. The following are
fundamental techniques to bring a
discussion on track:



(1) Listening and paraphrasing: listen
actively to the other party and
paraphrase the facts and views heard
from the other party to show your
understanding.

(2) Reflection of feeling: name the other
party’s feelings and express empathy.
For example: “I can see that you are
unhappy about the situation”.

(3) Acknowledging and encouraging:
show appreciation for the other
party’s courage and effort; encourage
them to keep up with a rational
dialogue. For example: “I am grateful
for your participation; and |
understand that every person has
different concerns in connection with
this matter. ”

(4) Goaling: repeat the goal that both
parties want to achieve. For example:
“All of us wish to solve this problem
in a peaceful way.”

(5) Summarizing and inviting: summarize
the other party’s statements; invite
them to discuss ways to reach an
agreement. For example: “Let us first
listen to the other party’s views; so
that we may discuss the way forward.”

Whatever malicious tactics the other party
deploys, as long as we stick to the above
strategy, we can avoid escalating the
conflict. However, disputing parties or
participants of mediation should bear in
mind not to provoke the other side by
adding fuel to fire, and should avoid
offensive body language (see the table on
the next page) or hastily draw external
support to overpower the other party,
such as reporting to the police, calling

friends in support of further confrontation
or threatening to take legal action, etc. It
is least possible that these external
supports would make the other party give
in. More often than not, it will lead to
communication breakdown and cause the
other party to retaliate.

If conflict escalates to a deadlock where
both parties are unable to communicate
with each other, assistance from a well-
trained mediator should be enlisted. The
mediator is neutral and will not decide
on who's right or wrong, or assist any
party in overwhelming the other. A
mediator is good at encouraging both
parties to state the facts and issues
objectively, and to set out the time, place,
people, and events in a systematic and
orderly manner, thereby promoting
rational exchange of information. In
addition, a mediator often makes good
use of reframing skills to turn the
negatives to positives; neutralizing
offensive expressions, and shifting
parties’ paradigm from blaming to
problem-solving, and from past to future-
oriented.

In short, appropriate communication
facilitates problem-solving. In particular,
listening, questioning and reframing skills
are conducive to negotiation and
mediation. These communication skills
not only help disputing parties understand
each other’s position and interests, it also
help improve mutual understanding and
relationship to make dispute resolution
easier.
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Do’s and Don’ts in communication

What should not be done

1.

N

Cursing

Stare with anger

3. Pull along face

21 B S

Point your finger towards the other party
Fold up both hands

Akimbo

Flap the table

Throw objects

What should be done

w

on e

. Stay calm

Think twice

Convey information in a positive way
Express empathy

Release good-will

Repeat common goal

Reframe the negative into the positive

Focus on future

Author: Professor Dennis S W Wong, Department of Applied Social Sciences, City
University of Hong Kong



Chapter 3: Lawyer

¢ What is the role of lawyer in dispute resolution?
¢ What is the role of lawyer in mediation?
e How does lawyer provide ADR! services?

¢ How to work with lawyer during litigation to increase the
chance of resolving disputes?

Lawyers are classified into solicitors and
barristers (counsel), both collaborate
closely from time to time, each focusing
on their respective duties to protect a
client’s interests. A solicitor provides the
client with initial legal advice, writes
demand letters, issues writs, collates
evidence, interviews witnesses, etc. If
necessary, a solicitor may instruct counsel
to conduct further legal research or give
legal opinion for specialised cases.
Counsel advises or makes submissions on
behalf of a client in hearings or
interlocutory applications with the intent
to convince the judge. Counsel’s main
duties include: drafting pleadings,
researching legal principles, relevant
legislations and cases, analyzing evidence
to be adduced in court, settling witness
statements, and preparing questions and
strategies to cross examine witnesses at
trial.

If a party wishes to attempt mediation,
his or her lawyer has the responsibility to
explain the nature and the process of
mediation. Before mediation, a solicitor
shall analyze the gist of the problem,
comprehend the client’s concerns, study
the merits and grounds of the case,

1. ADR refers to Alternative Dispute Resolution.

explore room for negotiation, assist the
client in formulating resolution, introduce
mediators to the client, as well as prepare
and organize documents required for
mediation for the client. If budget permits,
the client may seek counsel’s opinion on
the scope and the amount of settlement.

During a mediation meeting, some lawyers
may take a proactive approach and explain
the details of the case on behalf of their
client (especially in more complicated
cases, such as construction or commercial
disputes), whereas some lawyers may
choose not to intervene so as to avoid
influencing the client’s decision. In addition
to providing legal advice during mediation
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meetings, lawyers may also assist in
drafting settlement agreement using their
professional legal knowledge to enhance
the enforceability of such agreements.

If a party wishes to increase the chance
of resolving a dispute, he or she should:

(1) Maintain a good working relationship
with the lawyers, and provide them
with sufficient information for
analysis;

(2) Request the lawyers to assess the costs
and time for the lawsuit;

(3) Request the lawyers to analyze the
merits of the case;

(4) Consult the lawyers about services on
" Alternative Dispute Resolutions” (see
table below);

(5) Request the lawyers to analyze the
pros and cons and the costs of various
solutions, and the most suitable
resolution for the particular case;

(6) If mediation is attempted, request the
lawyers to explain the process of

mediation and the pre-mediation
preparation.

An overview of Alternative Dispute Resolution

Alternative Dispute Resolution

Service Provider

1. Without Prejudice Negotiation
2. Mediation

w

Arbitration
4. Expert Determination

5. Adjudication

Lawyer

Mediator

Arbitrator

Expert in Relevant Industry /Lawyer

Adjudicator/Lawyer

Author: Mr. Yeung Man Sing, Chairperson of Hong Kong Mediation Council



Chapter 4: Litigation

What are the procedures of litigation?

What are the pros and cons of litigation?

What can a disputing party get from litigation?

What is the relationship between litigation and mediation?

The Rule of Law is a core value of Hong
Kong. In order to facilitate dispute
resolution and ensure fairness for each
party in litigation, a civil lawsuit is
required to proceed in accordance with
the established civil procedural rules. The
procedures include: a lawyer receiving
instructions from a client, collating
evidence, issuing legal letters to the
counterparty, preparing statement of
claims and writs, attending court’s case
management conferences, discovery,
preparing witness statements (including
expert witness reports), conducting pre-
trial reviews, setting down a case for trial,
filing written submissions and attending
court hearings. After the court has issued

a verdict, the losing party may appeal in
accordance with the law.

Both parties in litigation may make more
than one interlocutory application where
necessary at different stages of a proceeding,
such as applying for time extension to
submit court documents, specific discovery,
adding or removing certain plaintiffs or
defendants, dismissing a case or striking out
certain contents in a statement of claim or
witness statements due to non-compliance
with certain requirements (such as
information under protection of legal
privilege), and amending statement of
claims, etc. If the counterparty opposes such
applications, time will be fixed for the
applications to be heard. In these
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interlocutory applications, the losing party
may also appeal in accordance with the law.
Thus a lawsuit may last for a long time and
incur significant expenses (Table 1: A typical
case concerning interlocutory applications).

The cost of litigation may be significant,
but both parties are entitled to procedural
justice and can openly and thoroughly
narrate the events and merits of the case
to an independent judge. Based on
evidence, legislation and authorities, a
judge will render a verdict and thereby
conclude the case. Besides, when a
plaintiff files a complaint to the court, the
defendant is always required to respond,
otherwise a verdict will very likely be
rendered against the defendant. The losing
party is also under a legal duty to comply
with the court orders. Significant legal
principles arising out of the verdict may
also become precedent that can be
referred to by judges and arbitrators in
future court rulings. The followings are the
usual reliefs the court may order:—

(1) Monetary compensation

(2) Injunction

(3) Enforcement/mandamus (including
performance of contract, ownership
transfer, public responsibility, etc)

(4) Winding-up or buying-out order (of
shares)

(5) Declaration (e.qg. clarifying legal views
50 as to give a clear guidance on long-
term relationship between both
parties)

Litigation cuts both ways. A party needs
to understand the litigation risks and
variables to avoid serious consequences.
The adequacy of pre-litigation preparation,

performance of witnesses during the trial,
and a lawyer’s submissions are attributable
to the uncertainty of litigation. In the
course of litigation, a party is very often
subject to enormous financial and
emotional stress. Generally speaking, the
losing party (including in interlocutory
applications) shall pay the costs (i.e. legal
fee) for the winning party. If the losing
party is not satisfied with the verdict and
appeals, the money and time incurred will
surge even further.

Litigants with meticulous planning would
know the right moment for settlement
during a trial to minimize financial loss and
time cost. The Judiciary issued Practice
Direction 31 on Mediation in 2010,
requiring the litigants to consider mediation
when applicable. If a party refuses to
mediate without reasonable explanation,
the court may impose an adverse costs
order on that party. Not only does this
measure provide both parties an
opportunity to manage litigation risks, it
also permits both parties to use the
expected outcome of litigation as a
benchmark for negotiation during
mediation, thus facilitates both parties to
propose or accept a settlement offer.



Table 1: A Typical Case Concerning Interlocutory Applications

Hong Kong Polytechnic University and Others v. Next Magazine

Publishing Ltd and Another (HCA 3238/1995)

Background: In 1994, Hong Kong Polytechnic University, its president and one of its
lecturers sued the defendants, Next Magazine and its journalist/writer for libel.

1994 The case was filed with the High Court;

May, 1995 The Plaintiffs submitted an application for striking out part of the
Defendants’ defence;

Oct, 1995 The Defendants submitted an application for removal of Hong Kong
Polytechnic University as one of the Plaintiffs;

Mar, 1996 The Defendant submitted an application for removal of the
president of Hong Kong Polytechnic University from the list of
Plaintiffs; after the application was dismissed, the Defendants
appealed;
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Early 1996 The Plaintiff submitted an application for disclosure of documents
by the Defendants, but the Defendants rejected the disclosure;

1996 The court ordered the Defendants to submit the requested
documents to rule on whether those documents were necessary,
and if so, the proper manner of disclosure;

End of 1996 The court ordered to remove Hong Kong Polytechnic University
from the list of Plaintiffs. The Plaintiffs appealed;

1997 The court overturned the original decision to remove Hong Kong
Polytechnic University from the list of Plaintiffs; in the same year,
the presiding judge passed away and the trial had not yet started,;

% Over the three years, the court just confirmed two things:
1. Hong Kong Polytechnic University and its president were proper
plaintiffs, who could bring a lawsuit;
2. Next Magazine's Defence required amendment.

% The case finally ended in an out of court settlement.

Data provided by Professor Johannes Chan, Faculty of Law, University of Hong
Kong in 2007

Author: Mr. Gary SOO, Honorary Secretary of Joint Mediation Helpline Office



1 apter 5: Mediation

o What is mediation?

e How to assess whether a case is fit for mediation?
¢ What rights do parties have in mediation?

o What is the difference between mediation and conciliation
by government departments?

Mediation is an effective way of resolving
disputes without going to the court. Itis a
voluntary process and will take place when
all disputing parties agree. The “facilitative
mediation” is the most frequently used
approach among the others. It involves an
independent third party - a mediator - who
helps parties come to an agreement. The
role of the mediator is to help the disputing
parties rebuild communication, identify the
issues in dispute and facilitate their
constructive negotiation with a view to
develop a solution to their disputes and to
arrive at an outcome that both parties are
happy to accept. The “mediated settlement

agreement” signed by both parties, when
an agreement is reached, is legally binding.
Pursuant to the Mediation Ordinance
(Chapter 620 of the Laws of Hong Kong),
the content of mediation communications
shall be kept confidential where the terms
of discussion are not disclosed to any party
outside the mediation.

Mediation is a flexible process that can be
used to settle disputes with the outcome
more capable of meeting the interests of
both parties or even beyond what a court
of law can provide. There was an
intellectual property dispute which was



settled by way of a licensing agreement.
A judge has once remarked, “Skilled
mediators are now able to achieve results
satisfactory to both parties in many cases
which are quite beyond the power of

"o

lawyers and courts to achieve.

Mediation is suitable for resolving disputes
involving intense feelings, complex
relationship, reputation, multiple interests,
etc. All disputes can be resolved by
mediation except for the following
instances:

(1) A court order or interpretation is
required, such as an injunction;

(2) A party does not have the mental
capacity to sign an agreement;

(3) The number of parties involved is
overwhelming, such as in a public
incident;

(4) Criminal offenses are involved, such
as domestic violence, sexual violence,
etc. (except restorative justice).

In order to protect the rights of parties,
the mediation process and the conduct of
mediators in Hong Kong are regulated by
the Mediation Ordinance and the Hong
Kong Mediation Code respectively. Those
rights include:

(1) Participation in and termination of
mediation on a voluntary basis;

(2) Appointment of a suitable mediator
who has no conflict of interest with
parties;

(3) Entitlement to fair treatment;

(4) Entitlement to sufficient information;

(5) Proposing solutions voluntarily and
decision-making at one’s own
discretion;

(6) Mediation communication be kept in
confidence in accordance with the
law, and cannot be adduced in court
as evidence unless the court so
ordered.

Conciliation and Mediation

Conciliation is a process to resolve disputes
arising from the exercise of statutory rights
regulated by relevant ordinances?. It is
conducted on a voluntary basis and free of
charge. A conciliator is appointed by an
authorized person stipulated in the relevant
ordinance instead of the parties.
Conciliators have no adjudication power
and cannot decide who is right or wrong.
They help both parties explore the core
problems, explain the requirements under
relevant legislations, and facilitate both
parties to reach a settlement agreeable to
both parties in a case after taking all
circumstances into consideration. However,
if any suspected violation of law is noticed,
the conciliator may refer the case to the
relevant government department for
further investigation and follow-up.

1. Dunnet v Railtraek Plc [2002] EWCA Civ 303, §14
2. e.g. Labour Tribunal Ordinance, Disability Discrimination Ordinance or Disability Discrimination

(Investigation and Conciliation) Rules

Author: Mr. Francis Law, President of Hong Kong Mediation Centre




e How to find a mediator?

attend the meeting?

e What is the role of mediator?

¢ How to choose a suitable accredited mediator?
¢ Who shall participate in a mediation meeting?
¢ Can a companion who is not a party to the mediation

As a manager of the mediation process,
mediator is responsible for conducting the
mediation meeting and, without
adjudicating a dispute or any aspect of it,
facilitates communication between the
parties, identifies the issues in dispute,
explores possible options in order for the
parties to reach an agreement. As a
neutral, independent and impartial third
party, a mediator should take a proactive
and open-minded attitude to facilitate the
parties to create a mutually acceptable
settlement agreement with a pragmatic
and cooperative mindset.

Nowadays, there are many professional
organizations or bodies in Hong Kong
which provide different panel lists of
accredited mediators for the general
public’s reference and selection, for
example, the Hong Kong Mediation
Accreditation Association Limited
(HKMAAL), an industry-led mediator
accreditation body. In addition, the Joint
Mediation Helpline Office (JMHO)',
located at the High Court Building in

Admiralty, also provides one-stop
mediation referral service, including free
consultation and referral to mediation
service organizations for parties who
desire to utilize mediation services.

When choosing a mediator, parties usually
take into consideration factors such as the
mediator’s background, qualification,
experience, fees, language proficiency, etc.
It should be noted that a mediator normally
does not give any professional opinion or

1. The JMHO is incorporated by eight major professional organizations in Hong Kong: the Hong
Kong Mediation Council, the Hong Kong Bar Association, the Law Society of Hong Kong, the
Chartered Institute of Arbitrators (East Asia Branch), the Hong Kong Institute of Arbitrators, the
Hong Kong Institute of Architects, the Hong Kong Institute of Surveyors and the Hong Kong

Mediation Centre.



ruling (such as legal advice) but will make
use of the mediation process and skills to
facilitate parties’” communication,
negotiation and informed decision-
making. Thus, parties should be flexible
and choose a suitable mediator according
to the background, nature and needs of
each case, and consider whether specific
professional qualifications, communication
skills, negotiation styles and personal
attitudes are required for handling certain
disputes.

Mediation emphasizes direct conversation
and communication. With the mediator’s
assistance, parties are able to understand
each other’s difficulties and concerns for
the purpose of searching a mutually
acceptable solution. Therefore, the
attendance of the parties is particularly
crucial to mediation. If a party is a
corporate legal entity, its representative(s)
shall have valid authorization and
sufficient authority to negotiate and sign
the agreement. In addition, attention
should be paid in respect of their
negotiation experience, so as to cope with
the problem-solving attitude of the
mediator rather than finding rights or
wrongs and thereby treating mediation as
the battlefield outside the court.

Mediation is a structural and confidential
process, but it is also a flexible process
unlike the court. It aims at letting the
parties participate in the meeting in a
calm and peaceful manner. After
consulting with both parties, legal

advisers, expert or any other companies
(e.g. family members, colleagues, friends,
etc.) who may help resolve the problem
can also participate in the mediation
meeting, giving advice or emotional
support whenever necessary (e.g. a senior
only feels reassured to take part in the
mediation and make a final decision with
accompanying spouse or children). A
mediator encourages such arrangements
provided that it is conductive to mediation
and does not impede the principle of self-
determination by parties. However, all
persons attending the mediation shall
sign a confidentiality agreement to ensure
that the principle of confidentiality is
upheld.

Author: Ms. Cindy Fong, Mediation Consultant of Joint Mediation Helpline Office
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apter 7: Mediatio

mediation?

¢ What is institutional mediation?
¢ What are the advantages of institutional mediation?
¢ What should be noted when participating in institutional

As its name suggests, “Institutional
mediation” is closely related to the term
“institution”. It usually involves a highly
transparent system clearly prescribing the
criteria of accepting a case, procedures of
a mediation meeting, fees and
documentations required.

The “Four-Hour Mediation under the
Financial Dispute Resolution Scheme” (the
Scheme) operated by the Financial Dispute
Resolution Centre (FDRC) is a good
example of institutional mediation. The
Scheme mainly provides services to
financial institutions in Hong Kong and
their individual clients. It provides
mediation and arbitration services for
financial disputes within a specified scope’.
The Scheme is a systematic and effective

dispute resolution mechanism for financial
disputes, and financial institutions who are
members of the Scheme are required to
participate in it. Hence, individuals using
the Scheme need not worry about financial
institutions refusing to mediate.

Under the Scheme, all mediations are
completed within four hours, and thus
sufficient preparation is necessary.
Normally, the FDRC officers will first meet
both parties, seeking to understand their
views on the dispute, positions, interests,
and preferences on the mediator in order
to facilitate appointment of a suitable
mediator for the case. After appointing a
mediator, FDRC will hand over relevant
documents to the mediator for thorough
study and also arrange a meeting between
the mediator and each of the parties, to
clarify any details that are not set out in
the documents and to establish a good
relationship and mutual trust between the
mediator and the parties, so as to facilitate
the four-hour mediation meeting.
Regarding the mediation process, except
for the time limitation, it is similar to a
general mediation. The mediator will help
both parties communicate and explore
settlement proposals by holding joint

1. Forinstance, any disputes involved in an actual monetary loss not exceeding HKD 500,000.00,
etc. Please refer to Guidelines on Intake Criteria of Cases for details:
(http://www.fdrc.org.hk/en/doc/FDRS_Guidelines_on_Intake_Criteria_of_Cases_en.pdf )



meetings and confidential separate
meetings respectively.

Generally speaking, most participants in
mediation are sincere in terms of seeking
to resolve a dispute. A transparent and
open system not only enables the users to
have a clear expectation on the time,
money, and documents required for the
mediation, it also reduces their anxiety and
doubts towards the fairness of the
mediation, and allows them to focus on
handling the issues in order to reach the
most desirable outcome.

While institutional mediation has already
provided a clear and impartial mediation
procedure, it remains for the parties to
adjust their attitude to effectuate the
mediation process. It is necessary for the
parties to realize that “hard bargaining”,
maintaining an “l am always right”
attitude, and “demonizing the other
party” is not conducive to resolving a
dispute. If parties can listen to each other
genuinely and attentively, remain open
and frank when handling requests, being
rational in the midst of intense emotions,
it will be more likely for them to discover
new perspectives to handle the matters
differently and thus resolving the dispute.

The Flowchart of General
Mediation Process

Parties sign the agreement to
mediate

Mediator separately meets the
parties and collects the
information

Mediator objectively assesses
the case

Mediator arranges the
joint-mediation session and
formulates mediation rule

Parties engage in negotiating and
formulating proposal; separate
meeting can be arranged if
necessary

Mediation settlement agreement
is signed if the dispute is settled,

~
OR mediation is terminated o
-1
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Author: Ms. Ellen Wong, Deputy CEO, Financial Dispute Resolution Centre (terms

of service until 30 April 2015)



charge?

¢ Is it necessary to employ advisors in mediation?

¢ What is “mediation advocacy”?

e What is “neutral evaluation” and “arbitration”?

¢ What is “expert determination”?

¢ How to benefit from “hybrid process”? What is the

Parties may, according to the dispute
nature and personal needs, seek help from
professionals such as social workers,
lawyers, accountants, surveyors, engineers,
etc. in different types of mediation, for
example, family affairs, divorce, business
or construction projects, etc. The
professionals who assist parties in
mediation are employed by the party who
requires their services at their own expense
and thus are perceived not neutral from a
bystander’s point of view.

Apart from advisors, parties to mediation
may also jointly appoint a litigation lawyer

to provide “neutral evaluation” service, i.e.
to give a non-binding opinion to each party
based on the merits of the case. The
decision serves as a reference for the
parties’ negotiation at mediation. Similarly,
if the case involves some engineering or
technological problems, such as water
seepage problems concerning multi-storey
buildings, both parties may jointly employ
an expert to provide “expert determination”
service so as to determine the root cause
of the problem and recommend a solution
to it. The major benefit of these two
services is that both parties need not each
appoint an expert and argue over the
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discrepancies between two expert reports,
resulting in a waste of time and money.

Arbitration is a legal process by which the
parties submit their dispute to an arbitrator
instead of the court for determination. An
arbitral award has a status similar to that
of a court order and is legally binding on
the parties to arbitration.

“Neutral evaluation” or "expert
determination” can be used in conjunction
with “mediation” and “arbitration” for the
advantages below:

(1) Promptly resolve differences over facts;

(2) Render a decision on matters that
consensus cannot be reached within a
short period of time so as to solve other
pressing issues;

(3) Save time and expenses;

(4) Enable both parties to assess risks more
accurately to facilitate planning;

(5) Increase the chance of reaching a
settlement agreement;

(6) Convert a settlement agreement into
an arbitration award to ensure
compliance and finality and safeguard
their interests.

Parties can refer to the following steps for
engaging in the “mediation—arbitration”
hybrid process:

(1) If both parties do not have a business
contractual relationship, parties can
reach an arbitration agreement in
writing;

(2) If both parties fail to reach a consensus
on the appointment of an arbitrator,
they can request the Hong Kong
International Arbitration Centre to
appoint one. The arbitrator’s service fee
shall be no more than HK$6,000 per
hour;

(3) With the consent from both parties,
the arbitrator may act as a mediator in
the arbitration;

(4) Both parties may also appoint another
mediator;

(5) After both parties have reached a
settlement agreement, the arbitrator
can render an arbitration award in
accordance with the stipulated clause
in the agreement;

(6) If both parties fail to reach a settlement,
the arbitrator can proceed with the
hearing and render an arbitration
award;

(7) If one of the parties fails to comply
with the arbitration award, the other
party may apply to the court for
enforcement;

(8) Before enforcing an arbitration award,
the court shall only examine whether
the arbitrator had erred in law or had
misconducted one self, but not
rehearing the case on its merits.

Both parties may choose a different
combination of services depending on their
needs and at the same time enjoy the
benefit of retaining control over the
settlement as in mediation and the
protection of a legally binding award as in
arbitration.

Author: Prof. Christopher To, Past-Chairman of Chartered Institute of Arbitrators

(East Asia Branch)

[>]
-
[
-
o
(0]
K=
(9]




apter 9: Mediation

mediation case?

¢ How can parties seek consultation on individual

¢ When is the appropriate time for mediation?
¢ What preparation should be done before mediation?

A party should have sufficient preparation
in order to increase the chance of success
of mediation. Such preparation work can
be divided into the three stages as indicated
below. Parties may seek consultation from
mediation service organizations, lawyers
and mediator.

Prepare for Alternatives

A common reason why mediation could
fail is that parties are sometimes over-
confident in the merits of their case or
that they underestimate the risks of
prolonging a dispute, thinking that it is
not necessary for them to make
concession. When mediation does fail,
parties may resort to litigation. It follows
that parties should always prepare for
alternatives at the outset of the dispute:
to maintain communication with the
other party on the one hand, and on the
other, seek legal advice, collate evidence

and related documents, clarify with the
counterparty in writing as to what issues
are in dispute, the facts and the monetary
sum involved. In parallel, parties should
also seek legal advice, estimate the
potential legal expenses and the risks
involved should the dispute end up in
litigation. Not only will that enable parties
to have a better gauge of their case and
thereby reducing litigation risk, it will also
let the other side realize their weaknesses,
as well as the fact that one is well-
prepared for litigation, thus enabling both
parties to seriously consider an out-of-
court settlement or mediation.

Preparation Work in
Arranging Mediation

Timing is crucial for mediation. Mediation
will become more difficult when parties
are entrenched in hardline stance or lack
information for decision-making.
Therefore, parties need to consider when
and how to enter into mediation. In
general, a party may initiate mediation by
writing directly to the other party, or by
way of Practice Direction 31 after litigation
has been commenced. In either case,
parties have to make arrangement with
regard to the appointment of mediator,
the venue of mediation, the timeframe to
conduct the mediation, the number of
hours and the fees required. In case parties
cannot agree to the above, alternatives
such as requesting a neutral body to make



relevant arrangements have to be sought
after’. During litigation, a party may also
make interlocutory applications or seek
directions from court to create favourable
conditions for mediation?. However, as
court proceeding entails both costs and
risks, a party shall seek legal advice in this
event.

Preparation for Mediation

When both parties have a clear
understanding of the procedures and
objectives of mediation, as well as having
the sincerity and appropriate mindset to
communicate and negotiate with each
other, they can then take the following
actions in preparation for mediation:

(1) Collect information to gauge the
range of compensation and solutions
in similar cases;

Prepare a statement listing the
background of the dispute and the
issues of concerns which will enable
the mediation to be conducted in a
systematic manner;

Seek to understand the views, needs
and difficulties encountered by both
parties;

Seek common ground of both
parties;

Formulate various settlement
proposals / offers acceptable to both
sides;

Estimate an acceptable scope of
agreement;

Enlist matters which require the
assistance from the mediator;

Sign the required documents,
including Agreement to Mediate and
the authorization letter.

Author: Mr. Alex Lai, Director of Joint Mediation Helpline Office (Representative

of Hong Kong Institute of Architects)

1. For details, please refer to “Chapter 6 Participants of Mediation” of this Handbook.
2. For example, requesting the other party to disclose specific documents, requesting a joint
evaluation, making a conditional settlement proposal and conditional payment proposal, etc..
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Mediation Ordinance?

participation in mediation?

¢ What is ‘participation in good faith’ in mediation?
¢ How to avoid a bad faith or perfunctory mediation?
¢ What is the principle of confidentiality under the

¢ How can a mediator assist the parties in having good faith

Pursuant to Practice Direction 31, each
party participating in mediation shall
attend at least one substantive meeting
conducted by the mediator, i.e. the
“minimum level of participation”
requirement. However, even if such
requirement is met, it does not necessarily
mean that both parties have participated
in the mediation in good faith. Sometimes,
parties may verbally indicate their
willingness to settle the dispute but remain
positional throughout the mediation,
refusing to consider any views or solutions,

or merely spending hours reiterating their
stance. This could not be regarded as good
faith.

A Party in Mediation

During mediation, parties shall seek to
understand each other’s views and
feelings by devoting sufficient time to
listen and discuss actively with each other,
so that one’s sincerity can be felt by the
other party. Likewise, parties” attitude in
handling the dispute also reflects their
sincerity in mediation. Since parties




usually have strong views in a dispute
(e.g. the other party is liable for
compensation or should offer an apology),
if one can adopt an open-mind, put aside
one’s position temporarily, listen to the
other party’s ideas and suggestions, and
try to consider the issues from different
angles, one can often encourage the
other party to adopt the same attitude to
participate in mediation.

Legal Representative/Adviser

Some lawyers may attempt to obtain
certain confidential information from the
other side during the mediation meeting.
Some did this for the purpose of facilitating
negotiation, but others did it as a ‘fishing
expedition’ to jeopardize the other side’s
case in future litigation. The latter not only
defeats the purpose of mediation but also
undermines mutual trust between the
parties. In order to restrain such behaviour,
the Mediation Ordinance requires that a
person shall not disclose any mediation
communication to a third party, unless with
the consent of all persons involved in the
mediation (namely each of the parties to
the mediation, the mediator and the
person who made the mediation
communication') or unless the disclosed
information is already available to the
public or under specific circumstances?.

The notion of good faith participation
applies to the parties as much as to their
legal representatives/advisers. In order to
assist parties to take part in mediation in
good faith, a mediator will help parties and
their legal representatives adjust their
attitude and mindset prior to the mediation
meeting by explaining to them the process,
principles and objectives of mediation. For
instance, parties to the dispute will be
engaged in direct dialogue and negotiation,
and that no party should make
representation to mislead the other party.
When preparing for the mediation, the
mediator will also seek to understand the
big picture of the dispute, the relationship
between the parties and their respective
concerns (please refer to Chapter 9 of this
Handbook). Parties and their legal
representatives/advisers should fully
cooperate with the mediator to create an
atmosphere conducive to reaching a
settlement. If a party conveys information
which the mediator knows are inconsistent
with the facts, or that a party is reluctant
to disclose certain information during
mediation, the mediator will hold separate
meetings with the party to explore the
reasons behind and discuss with the party
on how to make progress, with a view to
facilitate both parties to reach a settlement
in good faith.

1. In accordance with Mediation Ordinance, Chapter 620, Section 2 (1), mediation communication
refers to (a) anything said or done; (b) any document prepared; or (c) any information provided,
for the purpose of or in the course of mediation, but does not include an agreement to mediate

or a mediated settlement agreement.

2. For details, please refer to Mediation Ordinance, Chapter 620, Sections 8-10.

Author: Ms. Jody Sin, Director of Joint Mediation Helpline Office (Chairperson of
Hong Kong Mediation Council — Terms of service until July 2015)
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hapter 11: Mediation

¢ What kind of difficulties may arise in mediation meetings?
¢ How to cope with the difficulties in mediation meetings?
¢ How to enhance the effectiveness of mediation?

It is a not unusual that deadlocks occur
during mediation sessions. At that point
of time, both parties may have already
made concessions but there are still some
differences between the parties which
need to be dealt with before an agreement
can be reached. Some disputing parties,
for various reasons, may have built up
substantial negative emotion which may
cause them to become positional.
Occasionally, parties insist on their rights
and interests in relation to certain issues,
but they may not have objective
information and/or opinion to make an
informed decision, thus leading to a
deadlock.

When facing a deadlock, parties should
not lose sight of their original intent to
resolve the dispute through mediation,
nor let the predicament influence their
negotiation strategy. They may also enlist
the mediator’s professional assistance to
break through the deadlock. Here are a
few points for sharing.

Cooperating with the
Mediator

The mediator assumes the role of a
moderator and provides assistance to the

parties in conducting the meeting, such
as setting an agenda for the meeting, and
facilitating negotiations between the
parties. When the parties cannot reach
consensus on one of the issues, the
mediator may suggest shelving that issue
and move on to discuss another issue. In
this situation, the parties should cooperate
with the mediator so as to avoid being
entangled in a deadlock. If the parties are
able to make progress on other issues, the
parties will often be able to find ways to
get out of the deadlock subsequently.

Seeking Professional Advice

When the parties have prejudice against
each other or maintain a strong stance,
they may seek for objective information
and professional advice to facilitate their
decision-making process, such as
obtaining legal advice and expert reports,
etc.! Therefore, before participating in a
mediation meeting, all relevant
information and advice on the case should
have been obtained. Advisors should also
be notified of the date and time of the
mediation meeting in advance, so that
they may be contacted for immediate
consultation when needed during the
mediation session. If it transpires that

1. It is common that the legal, expert or third-party opinion over the same subject obtained by
the parties may be different. A party should have an open mind to handle different opinions

when participating in a mediation meeting.



preparation is substantially inadequate,
the mediation meeting may be adjourned
and rescheduled.

Dealing with Psychological
Factors

If a deadlock arises out of irrational
reaction or obstinacy, instead of trying to
persuade the other party to accept a
particular view repeatedly, you can try
listening to the other party’s views,
looking at the matter from the perspective
of the other party, and expressing
willingness to understand the view of the
other party. These efforts will allow the
other party to feel your sincerity in the
negotiation process. In addition, you may
enlist the mediator’s skills to deal with the
dispute from different angles. Mediation
is a flexible process, you may also request
for a short break to relieve stress.

To improve the effectiveness of mediation,
a party may consider taking the following
steps:

(1) Formulate a number of different
options to resolve the dispute
amicably;

(2) Be future-focused and explore ways
to achieve a win-win solution;

(3) Be sincere, open and flexible when
considering different options to settle
the dispute;

(4) Actively listen to the other party so as
to understand the other party’s
underlying concerns, views and
feelings. Then you will be in a better
position to formulate proposals for
settlement and to determine the
appropriate time to make your offers;

(5) Answer the mediator’s questions
frankly. These questions from the
mediator can usually assist you to
consider the issues from different
perspectives, so that you may devise
the best and worst alternatives to
negotiation, in order to make the best
decision for yourself.

Author: Mrs. Cecilia Wong, Director of Joint Mediation Helpline Office
(Representative of the Law Society of Hong Kong)
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and ordinary negotiation?
optimal result?

during mediation?

settlement proposal?

¢ What are the differences between ‘mediated negotiation’
¢ How to negotiate during mediation in order to achieve
¢ How to make concessions without giving in one’s interests

¢ What is the basis for deciding whether to accept a

Mediation is a negotiation
process assisted by a third

party

Resolving conflicts and disputes through
dialogue is always more preferable than
confrontation. But if a negotiation is at an
impasse, it is necessary to enlist the
assistance from a third party for a
breakthrough.

Bottom Line in Negotiation

Many people are accustomed to power-
based or right-based negotiation. They
usually set a bottom line before negotiation
and then adopt different tactics to achieve
the most favourable outcome. These
tactics, including boasting or bluffing,
going on a strike, defying orders, highball/
lowball, good cop/bad cop, or winning
sympathy by pretending to be miserable,
etc., are used with a hope to get the other
party to compromise out of fears and
worries. During negotiation, these people
also invoke rights, powers, precedents,
laws, policies, etc. in their favour to
convince the other party or a third party to
accept that they are plausible, reasonable
and legitimate.

The advantage of ‘bottom line negotiation’
is that a party can proceed with the
negotiation by simply setting a bottom line
unilaterally without the need to prepare
much. However, when parties are
negotiating at an arm’s length, this
approach of negotiation may at best
produce a compromise; but at worst, may
result in a lose/lose outcome to the
detriment of the parties. If one party is
coerced into accepting a term of
settlement, the truce is nothing more than
having the coerced party waiting for the
right moment to revenge. Hence, this kind
of negotiation may only be used to resolve
conflicts which are ‘one-off’ in nature,
such as insurance claims. However, for
disputes involving parties with close
relationship, such as shareholders,
colleagues and family members, or those
related to the performance of long-term
commercial contracts, if the resolution is
reached by imposition of power, pressure
or a court order, the relationship between
the parties will inevitably be impaired.

Interest-Based Negotiation

Interest-based negotiation is an approach
adopted by many mediators. A mediator



assists parties in exploring issues
underpinning their bottom lines or
positions, so as to foster mutual
understanding of their respective needs,
and to prioritize them so that exchange of
offers may become possible. Take a
commercial dispute as an example. A party
is claiming against the other party for
compensation for breach of contract.
Apart from facilitating the parties to
discuss the reasonableness of the monetary
claim, a mediator will also take into
account other non-monetary interests of
the parties, such as being treated fairly and
respected in the process, or being able to
put the dispute behind as soon as possible.
Interest-based negotiation is an exchange
of the parties’ concerns rather than
confrontation of powers. For example, the
party breaching the contract may offer an

apology to the other party coupled with
an appropriate monetary compensation
and an undertaking as to the manner in
which the contract is to be complied with
in future.

The settlement terms in an interest-based
negotiation are jointly decided by the
parties. While the outcome may not be
ideal, it is certainly something that the
parties can live with. Hence, interest-based
negotiation is premised on the parties’
willingness to have direct dialogue, to
share responsibility in formulating solutions
and exchange their views thereon. On this
basis, the parties are able to resolve their
disputes by focusing on their common
grounds while acknowledging their
differences, rather than fighting over their
bottom line in a hostile manner.

Author: Mr. Roy Cheng, Director of Hong Kong Institute of Mediation
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1 apter 13: Segf‘eme :

agreement?

o What are the elements of a mediated settlement

¢ Is mediated settlement agreement legally binding?
¢ What if the other party reneges on the agreement?
¢ Who should draft the agreement?

¢ What is the lawyer’s role in settlement?

When both parties have reached a
settlement through mediation, the
contents shall be recorded in writing,
signed and confirmed by both parties. To
ensure compliance of the agreement,
parties need to note the following:

(1) Parties should decide the settlement
terms based on their needs and shall
not enter into agreement under
coercion (including any inappropriate
pressure from the mediator), which
will otherwise lead to the reneging
of the same. If needed, parties may
request for sufficient time to
consider the terms or even signing
the agreement on another date.

(2) Parties should maintain good
communication throughout the

mediation in order to sort out any
misunderstandings, and further
enable them to establish a long-term
cooperative relationship so that the
odds against either party not
complying with the agreement
would be reduced.

Before drafting any settlement
agreement, parties and the mediator
should check the feasibility of each
term to ensure that both parties are
able to earnestly carry out their
promises.

The content of the agreement
should be as detailed as possible. For
instance, if party A agrees to pay
party B a sum of money, they should
set out the amount, currency,
payment date and location, and
whether the sum would be paid by
installments, by cash or other
payment methods, etc. in order to
avoid the difficulties in enforcing the
agreement due to the lack of clarity.

If the parties are legally represented,
they can agree to have the settlement
agreement drafted by the lawyer
acting for either party, then the draft



agreement is to be reviewed by the
lawyer acting for the counterparty.
Finally both parties can sign the
agreement which has been revised
and confirmed by the lawyers from
both sides.

If neither of the parties is legally
represented, the settlement
agreement can be drafted by the
mediator, then, reviewed and signed
by both parties. No matter who
drafts the agreement, it should be
phrased with neutral wordings as far
as possible in order to avoid further
disputes over the terms of the
agreement.

A term can be added to the
settlement agreement to request the
parties to contact their mediator as
soon as possible if they encounter

any difficulties in executing the
terms. This can prevent any legal
action to be taken on trivial matters
after signing of the settlement
agreement which is not beneficial to
both parties.

Settlement agreement is legally
binding. Itis equivalent to a contract
signed by the both parties. The
parties are legally bound to adhere
to the terms. If one of the parties
reneges on the agreement, the other
party is entitled to take legal action
against the party in breach, but this
would have deviated from what
mediation originally intends to
accomplish. If it is intended that the
court should directly enforce the
settlement agreement, use of hybrid
service such as "mediation —
arbitration” model should be
considered.

Author: Mr. Dragon Chong, Acting Chief, Consumer Council
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clected Articles

Family Mediation and Building Management Mediation

Ms. Sylvia Siu, JP, Director of Joint Mediation Helpline Office/
Representative of Hong Kong Institute of Arbitrators

Family Mediation

Family mediation is a dispute resolution
process in which a professional family
mediator will assume the role of a neutral
and impartial third party to help
separating/divorcing couples settle
disputes in a harmonious and rational
manner. The scope of mediation may
cover arrangement with regard to the
separation, child’s custody, care, access
and living expenses, maintenance,
matrimonial home and assets division etc.
The parties may attempt mediation at any
stage before or during the divorce
proceedings.

».

LN\
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Divorce is more than just a set of legal
proceedings to annul a marriage. It is a
family problem fraught with complicated
emotional and psychological issues.
Through the handling of these issues with
the assistance of a trained family mediator,
family mediation can reduce hostility
between the parties with a view to
achieve mutual understanding and a win-
win resolution. Parental communication
and cooperation can also minimize
trauma and impact on their children, thus
facilitating joint performance of parental
duties, fostering good parent-child
relationship, as well as helping both
parties to move on to their new lives.




Building Management
Mediation

Building management mediation provides
a peaceful and rational way to resolve
complex disputes in relation to the
management of multi-storey buildings
involving various stakeholders. The scope
of mediation may cover building
management issues in connection with
unauthorized building works, water
seepage, contribution of management
and repair fees, appointment of
management committee, etc. Parties may

consider mediation before any
proceedings in the Lands Tribunal.

Resolving building management issues
through mediation may save time and
money which would otherwise be spent
on litigation. In addition, all parties may
still have the chance to cooperate or get
along with each other in future. A
mediated settlement agreement
addressing the needs of both parties
enables them to maintain a harmonious
relationship and thus reducing the odds
of having recurring disputes in the future.

If disputants need to seek family mediation
or building management mediation
services, they can:

e contact the Family Mediation
Coordinator’s Office or the Building
Management Mediation Coordinator’s
Office of the Judiciary’;

e consult the Family Court or Lands
Tribunal;

e consult mediation service
organizations (refer to Table of
Mediation Service Organizations on
page 112);

e consult professionals such as lawyers
and social workers.

1. The Judiciary introduced Family Mediation Pilot Scheme in 2000 and set up a Family Mediation
Co-ordinator’s Office. Because of its proven record of success, the Judiciary decided to maintain
the Mediation Co-ordinator’s Office after the completion of the Pilot Scheme. After that, the
Judiciary implemented Building Management Mediation Pilot Scheme in 2008 and set up a
Building Management Mediation Co-ordinator's Office. The above-mentioned two offices are
mainly responsible for holding mediation seminars and helping parties seek mediation services.
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Selected Articles

Mediation Information Office of the Judiciary

Ms. April Lam
Senior Mediation Affairs Officer of the Judiciary

Options for Resolving Disputes

“Why would the Judiciary encourage the
parties to go through mediation first?
Should the Court be responsible for
resolving conflicts among litigants?” Our
office always receives such enquiry from
parties. In fact, litigation is not the only way
to resolve disputes. Mediation is also an
option. The reason why the Court
encourages litigants to consider mediation
is not to reduce its caseload, but to allow
all parties to find an early and satisfactory
way to resolve issues and avoid unnecessary
delay in a more cost-effective manner.

Civil Justice Reform

Pursuant to Civil Justice Reform (“CJR"),
one of the underlying objectives of the Rules
of the High Court and the Rules of the
District Court is to facilitate all parties to
reach a settlement of their disputes before
or during the litigation process. If conflicts
could be resolved, court trial would be
spared and valuable time and litigation
expense can be saved.

Objective and Operation of the
Mediation Information Office

In support of the CJR and to advocate more
effective on use of mediation in reaching a
resolution, the Mediation Information

Office (“MIO™) was established by the
Judiciary with the main purpose of providing
litigating parties and general public with
relevant information through information
sessions on mediation, assisting parties to
have a better understanding of the nature
and function of mediation and also
introducing the ways of applying mediation
services.

What to Expect from
Attending the MIO
Information Session?

Even though there has been an increasing
awareness of “mediation”, many parties
are still unable to fully comprehend the
details of the process as well as his or her
role in the process. Therefore, in order to
boost parties’ confidence and their goodwill
and motivation in participating in mediation,
the MIO holds free information sessions
weekly to answer inquires from the parties,
and remove any doubts concerning
participating in mediation so as to reduce
their psychological resistance and to make
better preparation before they participate
in mediation. Positive feedbacks have been
received from majority of the parties who
joined the information sessions’.

Since the Judiciary has to maintain its
independent and impartial position,

1. From January 2010 to December 2014, MIO received more than 1500 returns. Almost 89% of
parties found that the IS had helped enhance their understanding on mediation. 97% of parties
would recommend the IS to friends or relatives in similar situations as theirs.



mediation service will not be offered directly
by any Judiciary staff. Such service, on the
other hand, will be provided by accredited
mediators outside the Judiciary to be
appointed by the parties themselves.

Who is the “Protagonist”

Many of the litigants held a misconception
that he or she would be the protagonist,
the main character in the court trial and
justice was on their side and would
eventually be served. They also expected
that the trial process would teach the
opponent a “lesson.” However, they would
probably not expect that throughout the
formal adversarial process, they have to
follow stringent court procedures and
orders. If fact, they do not have much
control of their destiny. The situation is even
worse when the outcome would not be
achieved as expected. Whoever won the
case, he or she might find out that their
suffering and overall time and money
incurred is virtually more than what they
would obtain from litigation.

On the other hand, the protagonist in
mediation is not the mediator, but the

participating parties. This is because a “win-
win” situation requires the parties to set
aside their prejudice so as to create a
mutually satisfactory result together.

“Upper-hand” or “Small Fry”

A few litigants have asked such a question:
if they were the one who proposed
mediation first, would that mean they were
“showing weak”, a “small fry” position?
The answer is definitely “No”. Think about
it carefully, parties agreeing to take part in
the mediation process would inevitably take
up the pressure of facing someone he or
she had been in stand-off before. Breaking
through such psychological barrier is not an
easy task. Those who are willing to resolve
disputes through mediation have therefore
made a bold move to find a way out. For
any mediation to be successful, parties must
put aside the notions of “Right” and
“Wrong”. Those who are able to do so are
essentially great characters looking forward
to a brighter future. Only “Upper-hand”
can put aside the notions of “Right” and
“Wrong”, choose to esteem others and
create further harmonies through
mediation.
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Hong Kong Mediation Accreditation Association Limited

Mr John Budge, SBS, MBE, JP
Chairman, Hong Kong Mediation Accreditation Association Limited

The Hong Kong Mediation Accreditation
Association Limited ("“HKMAAL") was
incorporated on 28 August 2012 with a
view to becoming the premier accreditation
body for mediators in Hong Kong. It is a
non-statutory, industry-led body tasked to
discharge accreditation and disciplinary
functions concerning mediators in Hong
Kong. It also draws up standards for
training and is dedicated to ensure the
professionalism of mediators.

Incorporation of HKMAAL

The development of mediation in Hong
Kong has assumed a much faster pace
since the establishment of the cross-sector
Working Group on Mediation in 2008, led
by the then Secretary for Justice (SJ), Mr
Wong Yan Lung GBM SC JP. At that time,
the increasing number of mediators
practicing in Hong Kong with qualifications
from various accreditation bodies had
prompted the Working Group to raise
concerns over the training and accreditation
of mediators. In its report published in
2010, there were observations that the
establishment of a single body for
accrediting mediators is desirable and it
would ensure the quality of mediators,
consistency of standards, and build public
confidence in mediation services.

An Accreditation and Training Group of
the SJ's Mediation Task Force was therefore
formed. Since there was no relevant
legislation, it was proposed that a non-

statutory, industry-led accreditation body
be formed. This suggestion was supported
by both the Department of Justice (DOJ)
and the Judiciary. As a result, HKMAAL was
incorporated by the following Founder
Members:

e Hong Kong Bar Association;

e Hong Kong International Arbitration
Centre;

e Hong Kong Mediation Centre; and

e The Law Society of Hong Kong

Accreditation bodies with a proven track
record in mediation were entitled to apply
to become HKMAAL Corporate Members
upon the condition that they would give
up their accreditation procedures.

Functions and Missions

HKMAAL commenced its operations in
April 2013. It is purely a regulatory and
standards-setting body including
disciplinary powers, with the long term aim
to become the sole accreditation body for
mediators in Hong Kong.

HKMAAL's role is to accredit mediation
professionals including mediators in the
General and Family Categories, Family
Mediation Supervisors (Supervisors) and
Assessors for mediation assessments.
HKMAAL also seeks to accredit mediation
training courses, and solicited the expertise
of experienced trainers, assessors and
practitioners to assist in the formulation of



uniform accreditation standards for the
industry. The Hong Kong Mediation Code
will be reviewed from time to time with a
view to providing guidance to mediators
on ethical issues.

HKMAAL's progress to date

To date, apart from the 4 Founder
Members, 7 more organizations have
joined HKMAAL as Corporate Members.

As at 22 May 2015, HKMAAL has a total
of 2,097 accredited mediators, with 1,820
General Mediators, 228 Family Mediators
and 49 Supervisors. There are also 45
Assessors and 4 Lead Assessors on the
relevant panels. HKMAAL is thus the
largest mediation organisation in Hong
Kong in terms of number of accredited
mediators.

A Professional Indemnity Insurance Policy
is being recommended to all HKMAAL
Mediators.

As for the accreditation of mediation
training courses in Hong Kong, HKMAAL
has since July 2013 accredited 113 training
courses. For the purpose of accreditation
of General Mediators, 21 HKMAAL Stage
2 Assessment Courses have been organised
since July 2013 with a total number of 639
Assessments. The average passing rate is
52%. In addition, the Family Mediation
Supervision Pilot Scheme (Pilot Scheme)
jointly run by HKMAAL and the Judiciary
for referring supervised cases to Trainee
Family Mediators (Trainees) in fulfillment
of the Stage 2 accreditation requirements
of Family Mediators, has commenced in
July 2014. As at 22 May 2015, 28 HKMAAL

Supervisors and 28 Trainees have enrolled
in the Pilot Scheme.

Looking ahead

HKMAAL would continue to broaden its
base of Corporate Members, mediators
and trainers, and would:

a) invite those accreditation bodies who
have not yet joined HKMAAL to make
an application to join HKMAAL,

b) liaise with those Training Course
Providers who have not yet submitted
their mediation training courses for
HKMAAL Stage 1 accreditation; and

¢) finalise its disciplinary and complaint
handling procedures.

Conclusion

HKMAAL has had an encouraging start but
there is much still to be done. There will
be challenges in the years ahead but future
work must be dealt with comprehensively
and transparently so as to establish a more
robust regulatory regime.
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Selected Articles

Mediation Fees

Mr. Oscar Tan
Assistant Honorary Secretary of Joint Mediation Helpline Office
(Terms of service until July 2015)

Mediation fees and expenses are the key
considerations of parties who are seeking
mediation. Normally, expenses involved in
mediation can be classified into three
categories:

Mediator’s Fee

Many people mistakenly assume that
mediators provide service for free or at a
low rate. In fact, mediators usually have
other professional qualifications, for
example, some are lawyers, architects or
surveyors, etc. Therefore, a junior
mediator may charge an hourly rate up to
HK$1,500-2,500; whereas a senior
mediator may charge an hourly rate of
HK$ 3,000-3,500. An overseas mediator

-

may charge an hourly rate of up to
HK$8,000.

Usually, mediators will only charge a fee
for the time spent subsequent to the
signing of the Agreement to Mediate. The
fee usually covers the time for perusing
papers, meeting with each individual
party and the substantive mediation
session.

Although the rate of a private mediator
can be expensive, on average it takes only
five hours to achieve a comprehensive
settlement in mediation. That means the
average expenses for a typical mediation
is around HK$17,000". It follows that the

1. Data source: Summary of Mediation Reports filed in the Court of First Instance in 2011
(http://mediation.judiciary.gov.hk/tc/figures_and_statistics.html#msfcjrrc)



total expenses incurred for mediation is
still far lower than that for litigation.

If a party has financial needs or the
amount involved in the dispute is very
small, free/funded mediation services
provided by non-profit organisations may
be sought (the charge usually ranges
between HK$0 and HK$ 1,200 per hour).
However, these subsidised services are
only available to parties who can meet
specific requirements in terms of case
nature and income. A party may refer to
the appended table (on the next page)
and make an enquiry with the relevant
organisations.

Consultant’'s Fee

Parties may, according to their needs and
case nature, consider whether services of
advisors such as lawyers, surveyors,
accountants or engineers are needed
during mediation. Their service charges
will depend on the actual services
rendered, usually ranging between
HK$3,000 and HK$6000 per hour, or
between HK$10,000 and HK$20,000 per
meeting. A party shall negotiate the fees
arrangement with the advisors on a case-
by-case basis.

Venue and Administration
Fee

Mediation session may be held at a place
agreed by the parties, such as a conference
room in a commercial centre, a lawyer’s
office, any of the party’s office or
arbitration/mediation centre. As for
administration fee, some mediation
organisations may charge a small sum for

providing administrative support. A party
may refer to the appended table and
make enquiries with the relevant
organisations.

Mediation is a professional service and
normally involves a service charge. If
parties want to minimize the expenditure,
they should cooperate with the mediator
as far as possible, provide sufficient
information, and participate in mediation
in a cooperative manner. For details,
please refer to Chapter 11, “Mediation
Strategy”, of this Handbook.

°
[
o
14
“
(]
v

Articles




Mediation Fee Table

Judiciary

e Family Mediation Co-
ordinator’s Office

® Building Management
Mediation
Co-ordinator’s office

Non-profit making
organizations

General Mediation
Service

e Joint Mediation Helpline

Centre

Family Mediation

(Divorce)

¢ Hong Kong Family Welfare
Society

e The Hong Kong Catholic
Marriage Advisory Council
— Marriage Mediation
Counselling Service

e Hong Kong Caritas Family
Mediation Service

e Christian & Missionary
Alliance Sha Tin
Church — Community Service
Centre

® Hong Kong Sheng Kung Hui
Counselling
Service — Family Mediation
Service

e Yang Memorial Methodist
Social
Service — Mongkok Integrated
Family Service Centre

o Centre for Restoration of
Human Relationships

Private practicing

Mediators

$100

$100

$50

N/A

N/A

N/A

N/A

N/A

Registration/ Drafting . .
Application Mediators Settlement Administration
Fee
Fee Agreement

Free Mediation Referral Services; For the mediator fee, please see the fee of “Private Practicing

Mediators” as listed below

Free Mediation Referral Services; For the mediator fee, please see the fee of “Private Practicing

Mediators” as listed below

$1,000 - $2,000 per hour for
Mediation session(s)

(Charged per case — 4-hour
mediation session)

$0 - $600 per hour

$0 - $500 per hour

$50 - $600 per session (around
2.5 - 3.5 hours)

$400 per hour

$500 per hour

$0 - $800 per hour

$500 - $800 per hour

$750 - $4,000 per hour

(paid by both/all parties equally)

(The following fees are on a
per party basis)

Office A & $2,500 - $5,000 for A £
preparation works
Applicant: $1,000 - $2,000
e Financial Dispute Resolution $200 Finaieial Il;s;gugig)g: $5.000 NA N/A

(The following fees are on a
per party basis)

N/A $0 - $600

N/A N/A

$50 - $600 N/A

$1,500

N/A N/A

Up to $800

N/A N/A

(The following fees are on a
per party basis)

N/A N/A




Venue Fee

Registration/ Drafting
Application Mediators Settlement
Fee Agreement
(The following fees are charged
Private Venue per room and shared by parties
equally)

Administration
Fee

o Meeting room of Commercial
Centre

The minimum charges: $200 - $300 per hour

® Meeting Room/Banquet Hall
of Hotel $1,600 - $2,400 for 4 hours
(3 - 4 Star)

o Meeting room of HK
International Centre

® Financial Disputes Resolution
Centre

$1,500 - $2,500 for 4 hours

$1,100 - $1,500 for 4 hours

(The following fees are charged

Community Venue per room and shared by parties
equally)

e Urban Renewal Resource
Centre — Community Venue
for Mediation (limited to the
disputes regarding building
management, renewal,

$48 per hour (Pro-bono mediators may be waived)

maintenance, construction)

*  The above charges are denominated in Hong Kong Dollars
** The above charges are for reference only. Please consult the relevant organisations for updated
service charges.
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Appendix 1

Mediation Ordinance (Cap 620)

Long title

An Ordinance to provide a regulatory framework in respect of certain aspects of the
conduct of mediation and to make consequential and related amendments.

1. Short title
(1) This Ordinance may be cited as the Mediation Ordinance.
(2) (Omitted as spent—E.R. 1 of 2013)

2. Interpretation
(1) In this Ordinance—

agreement to mediate (:Af#17:%) means an agreement in writing by 2 or
more persons to submit a dispute between them to mediation, regardless of—

(@) whether the agreement is in the form of a mediation clause in an agreement
or in the form of a separate agreement;

(b) whether the agreement is made before or after the dispute arises; and
(c) whether or not a mediator is appointed at the time the agreement is made;
Note—

An agreement to mediate could be in electronic form-see also section 5(1) of the
Electronic Transactions Ordinance (Cap 553).

dispute ($3%) includes a difference;

mediated settlement agreement (AFFFHIFIAEIHE) means an agreement
by some or all of the parties to mediation settling the whole, or part, of their
dispute;

vel

mediation (iRfi#) — see section 4;



mediation communication (Ff##Ez1) means—

(a) anything said or done;
(b) any document prepared; or
(c) any information provided,

for the purpose of or in the course of mediation, but does not include an
agreement to mediate or a mediated settlement agreement;

mediator (Ff# &) means an impartial individual referred to in section 4(1).

(2) A reference in this Ordinance to the parties to mediation does not include the

mediator.

3. Objects of this Ordinance

The objects of this Ordinance are—

(a) to promote, encourage and facilitate the resolution of disputes by mediation;
and

(b) to protect the confidential nature of mediation communications.

4. Meaning of mediation

(1) For the purposes of this Ordinance, mediation is a structured process comprising

one or more sessions in which one or more impartial individuals, without
adjudicating a dispute or any aspect of it, assist the parties to the dispute to do
any or all of the following—

(a) identify the issues in dispute;

(b) explore and generate options;

(¢) communicate with one another;

(d) reach an agreement regarding the resolution of the whole, or part, of the
dispute.



(2) For the purposes of subsection (1), a session is a meeting between a mediator
and one or more of the parties to a dispute, and includes any activity undertaken
in respect of-

(a) arranging or preparing for such a meeting, whether the meeting takes place
or not; and

(b) following up any matter or issue raised in such a meeting.

(3) For the purposes of subsection (2), a meeting includes a meeting conducted by
telephone, video conferencing or other electronic means.

. Mediation and mediation communications to which this Ordinance applies

(1) Subject to subsection (2), this Ordinance applies to any mediation conducted
under an agreement to mediate if either of the following circumstances applies—

(@) the mediation is wholly or partly conducted in Hong Kong; or

(b) the agreement provides that this Ordinance or the law of Hong Kong is to
apply to the mediation.

(2) This Ordinance does not apply to a process specified in Schedule 1.

(3) This Ordinance applies to a mediation communication relating to any mediation
to which this Ordinance applies.

(4) For the purposes of this section, it does not matter whether—

(@) the agreement to mediate is made before, on or after the commencement
date of this Ordinance or entered into in Hong Kong or elsewhere;

(b) the mediation is conducted before, on or after the commencement date of
this Ordinance or completed before that date; or

(¢) the mediation communication is made before, on or after the commencement
date of this Ordinance.




6. Application to the Government

This Ordinance applies to the Government.

. Provision of assistance or support in mediation

The following sections of the Legal Practitioners Ordinance (Cap 159) do not apply
to the provision of assistance or support to a party to mediation in the course of the
mediation—

(a) section 44 (penalty for unlawfully practising as a barrister or notary public);

(b) section 45 (unqualified person not to act as solicitor);

(c) section 47 (unqualified person not to prepare certain instruments, etc.).

. Confidentiality of mediation communications

(1) A person must not disclose a mediation communication except as provided by
subsection (2) or (3).

(2) A person may disclose a mediation communication if—
(a) the disclosure is made with the consent of—
(i) each of the parties to the mediation;

(ii) the mediator for the mediation or, if there is more than one, each of them;
and

(iii) if the mediation communication is made by a person other than a party
to the mediation or a mediator-the person who made the communication;

(b) the content of the mediation communication is information that has already
been made available to the public, except for information that is only in the
public domain due to an unlawful disclosure;

(¢) the content of the mediation communication is information that is otherwise
subject to discovery in civil proceedings or to other similar procedures in which
parties are required to disclose documents in their possession, custody or
power,



(d) there are reasonable grounds to believe that the disclosure is necessary to
prevent or minimize the danger of injury to a person or of serious harm to the
well-being of a child;

(e) the disclosure is made for research, evaluation or educational purposes without
revealing, or being likely to reveal, directly or indirectly, the identity of a person
to whom the mediation communication relates;

(f) the disclosure is made for the purpose of seeking legal advice; or

(g) the disclosure is made in accordance with a requirement imposed by law.

(3) A person may disclose a mediation communication with leave of the court or
tribunal under section 10—

(@) forthe purpose of enforcing or challenging a mediated settlement agreement;
(b) for the purpose of establishing or disputing an allegation or complaint of
professional misconduct made against a mediator or any other person who

participated in the mediation in a professional capacity; or

(c) for any other purpose that the court or tribunal considers justifiable in the
circumstances of the case.

(4) In this section—
child (X% A) means a person under the age of 18 years.
9. Admissibility of mediation communications in evidence
A mediation communication may be admitted in evidence in any proceedings
(including judicial, arbitral, administrative or disciplinary proceedings) only with leave
of the court or tribunal under section 10.
10. Leave for disclosure or admission in evidence
(1) The court or tribunal specified in subsection (3) may, on application by any person,

grant leave for a mediation communication to be disclosed under section 8(3) or
to be admitted in evidence under section 9.




(2) For the purposes of subsection (1), the court or tribunal must take into account
the following matters in deciding whether to grant leave for a mediation
communication to be disclosed or admitted in evidence

(@) whether the mediation communication may be, or has been, disclosed under
section 8(2);

(b) whether it is in the public interest or the interests of the administration of
justice for the mediation communication to be disclosed or admitted in
evidence;

(c) any other circumstances or matters that the court or tribunal considers relevant.

(3) The court or tribunal specified for the purposes of subsection (1) is—

(@) if the mediation communication is sought to be disclosed or admitted in

evidence in proceedings in the Court of Final Appeal — the Court of Final

Appeal;

(b) if the mediation communication is sought to be disclosed or admitted in
evidence in proceedings in the Court of Appeal — the Court of Appeal;

(c) if the mediation communication is sought to be disclosed or admitted in
evidence in proceedings in the District Court — the District Court;

(d) if the mediation communication is sought to be disclosed or admitted in
evidence in proceedings in the Lands Tribunal — the Lands Tribunal; or

(e) in any other case-the Court of First Instance.
11. Consequential and related amendments
The enactments specified in Schedule 2 are amended as set out in that Schedule.

Schedule 1: Processes to Which this Ordinance Does Not Apply

1. Conciliation referred to in sections 6, 15 and 25 of the Labour Tribunal Ordinance
(Cap 25).



2. Conciliation referred to in section 39 of the Apprenticeship Ordinance (Cap 47).

3. Conciliation and special conciliation referred to in Part 2 of the Labour Relations
Ordinance (Cap 55).

4. Mediation referred to in Part 2A of the Labour Relations Ordinance (Cap 55).
5. The process described in section 17 of the Marriage Reform Ordinance (Cap 178).
6. Mediation referred to in section 11B of The Ombudsman Ordinance (Cap 397).

7. Conciliation referred to in sections 4 and 14 of the Minor Employment Claims
Adjudication Board Ordinance (Cap 453).

8. Conciliation referred to in sections 64 and 84 of the Sex Discrimination Ordinance
(Cap 480) and section 8 of the Sex Discrimination (Investigation and Conciliation)
Rules (Cap 480 sub. leg. B).

9. Conciliation referred to in sections 62 and 80 of the Disability Discrimination
Ordinance (Cap 487) and section 8 of the Disability Discrimination (Investigation
and Conciliation) Rules (Cap 487 sub. leg. B).

10. Conciliation referred to in sections 44 and 62 of the Family Status Discrimination
Ordinance (Cap 527) and section 8 of the Family Status Discrimination (Investigation
and Conciliation) Rules (Cap 527 sub. leg. A).

11. Conciliation referred to in sections 59 and 78 of the Race Discrimination Ordinance
(Cap 602) and section 8 of the Race Discrimination (Investigation and Conciliation)

Rules (Cap 602 sub. leg. B).

12. Mediation proceedings referred to in sections 32(3) and 33 of the Arbitration
Ordinance (Cap 609).

Schedule 2: (Omitted as spent—E.R. 1 of 2013)

Source: Department of Justice
http://www.legislation.gov.hk




The Hong Kong Mediation Code

General Responsibilities

1.

The Mediator shall act fairly in dealing with the Parties to the mediation, have no
personal interest in the terms of any Settlement Agreement, show no bias towards
the Parties, be reasonably available as requested by the Parties, and be certain that
the Parties have been informed about the mediation process.

Responsibilities to the Parties

2.

Impartiality/Conflict of Interest

The Mediator shall maintain impartiality towards all Parties. The Mediator shall disclose
to the Parties any affiliations/interests which the Mediator may have or had with any
Party and in such situation obtain the prior written consent of all the Parties before
proceeding with the mediation.

Informed Consent

(@) The Mediator shall explain to all Parties the nature of the mediation process, the
procedures to be utilised and the role of the Mediator.

(b) The Mediator shall ensure the Parties sign an Agreement to Mediate prior to the
substantive negotiations between the Parties.*

(c) The Agreement(s) to Mediate shall include the responsibilities and obligations of
the Mediator and the Parties.

Confidentiality

(@) The Mediator shall keep confidential all information, arising out of or in connection
with the mediation, unless compelled by law or public policy grounds.

(b) Any information disclosed in confidence to the Mediator by one of the Parties
shall not be disclosed to the other Party without prior permission.

(c) Paragraphs 4(a) and 4(b) shall not apply in the event such information discloses
an actual or potential threat to human life or safety.

*A sample Agreement to Mediate is attached.



5.

Suspension or Termination of Mediation

The Mediator shall inform the Parties of their right to withdraw from the mediation.
If the Mediator believes that a party is unable or unwilling to participate effectively
in the mediation process, the Mediator can suspend or terminate the mediation.

Insurance

The Mediator shall consider whether it is appropriate to be covered by professional
indemnity insurance and if so, shall ensure that he/she is adequately covered.

Defining the Process

7.

Independent Advice and Information

In a mediation in which a Party is without legal representation or relevant expert
opinion, the Mediator shall consider whether to encourage the Party to obtain legal
advice or relevant expert opinion.

Fees
The Mediator has a duty to define and describe in writing the fees for the mediation.

The Mediator shall not charge contingent fees or base the fees upon the outcome of
the mediation.

Responsibilities to the Mediation Process and the Public

9.

Competence

The Mediator shall be competent and knowledgeable in the process of mediation.
Relevant factors shall include training, specialist training and continuous education,
having regard to the relevant standards and/or accreditation scheme to which the
Mediator is accredited. For example, in the event the mediation relates to separation/
divorce, the Mediator shall have attained the relevant specialist training and the
appropriate accreditation.

10. Appointment

Before accepting an appointment, the Mediator must be satisfied that he/she has
time available to ensure that the mediation can proceed in an expeditious manner.

11. Advertising/promotion of the Mediator’s services

The Mediator may promote his/her practice, but shall do so in a professional, truthful
and dignified manner.




*Agreement to Mediate

This Agreement is made on

Between the Following Persons (in this Agreement called the ‘Parties’)

(Name of Party: Please Print) (Name of Party: Please Print)
(Contact Telephone Number) (Contact Telephone Number)
(Address) (Address)

and The Mediator (called ‘The Mediator’)

(Name of Mediator: Please Print)

(Contact Telephone Number)

(Address)

Appointment of Mediator

1. The Parties appoint the Mediator to mediate the Dispute between them in accordance
with the terms of this Agreement.

Role of The Mediator

2. The Mediator will be neutral and impartial. The Mediator will assist the Parties to
attempt to resolve the Dispute by helping them to:



3.

4.

(a) systematically isolate the issues in dispute;

(b) develop options for the resolution of these issues; and

(c) explore the usefulness of these options to meet their interests and needs.
The Mediator may meet with the Parties together or separately.

The Mediator will not:

(@) give legal or other professional advice to any Party; or

(b) impose a result on any Party; or

() make decisions for any Party.

Conflict of Interest

The Mediator must, prior to the commencement of the mediation, disclose to the
Parties to the best of the Mediator’s knowledge any prior dealings with any of the
Parties as well as any interest in the Dispute.

If in the course of the mediation the Mediator becomes aware of any circumstances
that might reasonably be considered to affect the Mediator’s capacity to act impartially,
the Mediator must immediately inform the Parties of these circumstances. The Parties
will then decide whether the mediation will continue with that Mediator or with a
new mediator appointed by the Parties.

Cooperation by The Parties

7.

The Parties agree to cooperate in good faith with the Mediator and each other during
the mediation.

Authority to Settle and Representation at The Mediation Session

8.

The Parties agree to attend the mediation with authority to settle within any range
that can reasonably be anticipated.

At the mediation each Party may be accompanied by one or more persons, including
legally qualified persons, to assist and advise them.

Communication Between The Mediator and The Parties

10. Any information disclosed to a Mediator in private is to be treated as confidential by

the Mediator unless the Party making the disclosure states otherwise.




Confidentiality of The Mediation

11. Every person involved in the mediation:

(@) will keep confidential all information arising out of or in connection with the
mediation, including the fact and terms of any settlement, but not including the
fact that the mediation is to take place or has taken place or where disclosure is
required by law to implement or to enforce terms of settlement; and

(b) acknowledges that all such information passing between the Parties and the
Mediator, however communicated, is agreed to be without prejudice to any Party’s
legal position and may not be produced as evidence or disclosed to any judge,
arbitrator or other decision-maker in any legal or other formal process, except
where otherwise disclosable in law.

12. Where a Party privately discloses to the Mediator any information in confidence before,
during or after the mediation, the Mediator will not disclose that information to any
other Party or person without the consent of the Party disclosing it, unless required
by law to make disclosure.

13.The Parties will not call the Mediator as a witness, nor require him to produce in
evidence any records or notes relating to the mediation, in any litigation, arbitration
or other formal process arising from or in connection with the Dispute and the
mediation; nor will the Mediator act or agree to act as a witness, expert, arbitrator
or consultant in any such process.

14. No verbatim recording or transcript of the mediation will be made in any form.
Termination of The Mediation

15. A Party may terminate the mediation at any time after consultation with the Mediator.

16. The Mediator may terminate the mediation if, after consultation with the Parties, the
Mediator feels unable to assist the Parties to achieve resolution of the Dispute.

Settlement of The Dispute

17. No terms of settlement reached at the mediation will be legally binding until set out
in writing and signed by or on behalf of each of the Parties.

Exclusion of Liability and Indemnity

18. The Mediator will not be liable to any Party for any act or omission by the Mediator
in the performance or purported performance of the Mediator’s obligations under
this Agreement unless the act or omission is fraudulent.



19. Each Party indemnifies the Mediator against all claims by that Party or anyone claiming
under or through that Party, arising out of or in any way referable to any act or
omission by the Mediator in the performance or purported performance of the
Mediator’s obligations under this agreement, unless the act or omission is fraudulent.

20. No statements or comments, whether written or oral, made or used by the Parties or
their representatives or the Mediator within the mediation shall be relied upon to
found or maintain any action for defamation, libel, slander or any related complaint,
and this document may be pleaded as a bar to any such action.

Mediation Code

21. The mediation shall proceed according to the terms of this Agreement and the Hong
Kong Mediation Code.

Cost of The Mediation

22. The Parties will be responsible for the fees and expenses of the Mediator in accordance
with the SCHEDULE.

23. Unless otherwise agreed by the Parties in writing, each Party agrees to share the
mediation fees equally and also to bear its own legal and other costs and expenses
or preparing for and attending the mediation (“each Party’s Legal Costs”) prior to the
mediation. However, each Party further agrees that any court or tribunal may treat
both the mediation fees and each Party’s legal costs as costs in the case in relation to
any litigation or arbitration where that court or tribunal has power to assess or make
orders as to costs, whether or not the mediation results in settlement of the Dispute.

Legal Status and Effect of The Mediation

24. Any contemplated or existing litigation or arbitration in relation to the Dispute may
be started or continued despite the mediation, unless the Parties agree or a court
orders otherwise.

25. This Agreement is governed by the law of the Hong Kong Special Administrative Region
and the courts of the Hong Kong Special Administrative Region shall have exclusive
jurisdiction to decide any matters arising out of or in connection with this Agreement
and the mediation.

Full Disclosure (applicable to family mediation)

26.(a) The Parties agree to fully and honestly disclose all relevant information as requested
by the Mediator and by each other.

(b) Any failure by either of the Parties to make full and frank disclosure may result in
the setting aside of any agreement reached in mediation.




Signing of The Agreement to Mediate

Date:

Name of Party or Representative (Please print and sign here)

Name of Party or Representative (Please print and sign here)

Name of Mediator (Please print and sign here)
Schedule

Fees and Expenses of Mediator

1. For all preparation $
2. For the mediation $
3. Room hire fees $

4. Allocation of costs

Party 1

Party 2

Party 3

Party 4

Or

All parties equally

(per hour)

(per hour)

%
%
%

%

%



Appendix 3

Practice Direction — 31

Mediation

Part A

1. An underlying objective of the Rules of the High Court and the District Court is to
facilitate the settlement of disputes. The Court has the duty as part of active case
management to further that objective by encouraging the parties to use an alternative
dispute resolution procedure (“ADR") if the Court considers that appropriate and
facilitating its use (“the duty in question”). The Court also has the duty of helping
the parties to settle their case. The parties and their legal representatives have the
duty of assisting the Court to discharge the duty in question’.

2. The aim of this Practice Direction (“PD") is to assist the Court to discharge the duty in
question. It applies to all civil proceedings in the Court of First Instance and the District
Court which have been begun by writ? except the proceedings set out in Appendix A.

3. ADR means a process whereby the parties agree to appoint a third party to assist
them to settle or resolve their dispute. Settlement negotiations between the parties
do not amount to ADR. A common mode of ADR is mediation. This PD applies to
mediation. Where the parties are engaged in arbitration proceedings, the court
proceedings would be stayed and this PD would not apply to such proceedings.

4. In exercising its discretion on costs, the Court takes into account all relevant
circumstances. These would include any unreasonable failure of a party to engage in
mediation where this can be established by admissible materials. Legal representatives
should advise their clients of the possibility of the Court making an adverse costs
order where a party unreasonably fails to engage in mediation.

5. The Court will not make any adverse costs order against a party on the ground of
unreasonable failure to engage in mediation where:

(1) The party has engaged in mediation to the minimum level of participation agreed
to by the parties or as directed by the Court prior to the mediation in accordance
with paragraph 13 of this PD.



6.

(2) Aparty has a reasonable explanation for not engaging in mediation. The fact that
active without prejudice settlement negotiations between the parties are
progressing is likely to provide such a reasonable explanation. However, where
such negotiations have broken down, the basis for such explanation will have
gone and the parties should then consider the appropriateness of mediation. The
fact that the parties are actively engaged in some other form of ADR to settle the
dispute may also provide a reasonable explanation for not engaging in mediation
in the meantime.

In all contexts, including dealing with matters arising under this PD and in exercising
its discretion on costs, the Court cannot compel the disclosure of or admit materials
so long as they are protected by privilege in accordance with legal principles, including
legal professional privilege and the privilege protecting without prejudice
communications. What happens during the mediation process, being without
prejudice communications, is protected by privilege. It must be emphasized that there
is no question of the Court undermining the protection afforded by privilege.

Part B applies to proceedings in which all parties are legally represented. Part C applies
to proceedings in which one or more of the parties is not legally represented.

Part B

8.

This Part applies to proceedings in which all parties are legally represented.

(1) Mediation Certificate

9.

In proceedings where all the parties are legally represented, solicitors acting respectively
for the parties shall file in Court a Mediation Certificate at the same time as the time
tabling questionnaire filed under Order 25, rule 1. The Mediation Certificate shall
contain the information required and be in the form as per Appendix B, with
modifications if necessary, and signed by the solicitors and the party they represent.

(2) Mediation Notice and Response

10.If a party (“the Applicant”) wishes to attempt mediation, he should as soon as

practicable after filing the Mediation Certificate serve a Mediation Notice on the other
party or parties (“the Respondent”) in the dispute in the form and containing the
information as per Appendix C, with modifications if necessary, and signed by the
Applicant or his solicitor.



11.

12.

13.

Upon receiving the Mediation Notice, the Respondent should respond to the Applicant
by way of a Mediation Response within 14 days (or such other time as the parties may
agree or as the Court may direct) in the form and containing the information as per
Appendix D, with modifications if necessary, and signed by the Respondent or his solicitor.

Where the parties put forward differing proposals in the Mediation Notice and
Mediation Response, the parties should attempt to reach agreement on the proposals
on which they differ as soon as practicable. Any agreement consequent upon such
discussion should be reduced into writing in a minute called the Mediation Minute
signed by the Applicant and the Respondent or their solicitors.

Where the parties are unable to reach agreement on certain proposals in the Mediation
Notice and Mediation Response in relation to the mediation:

(1) If the parties are willing to have their differences resolved by direction of the Court,
they may make a joint application to the Court for directions resolving the points
of difference between them; and

(2) in the absence of such willingness, any party may apply to the Court for directions
and the Court may give such directions as are appropriate to resolve differences
between the parties regarding the proposals that they have each made in the
Mediation Notice and the Mediation Response respectively, but only in respect of
the matter of time referred to in paragraph 11 above and the matters referred to
in paragraphs 4, 5, 6 and 7 of the said Notice and Response3.

14. Where the parties reach agreement on mediation in accordance with the Mediation

15.

Notice, Mediation Response and any Mediation Minute, the parties should proceed
in accordance with the stipulated rules and timetable and, if appropriate, may apply
to the Court for an interim stay of the proceedings.

The Mediation Notice and Mediation Response shall be filed in Court at the time of
the service of the same on the other party. The Mediation Minute shall also be filed
in Court within 3 days after it has been signed by or on behalf of both parties. These
documents may be taken into account by the Court on questions of costs.

(3) Application for Stay for Mediation Purposes

16. The Court may, on the application of one or more of the parties or of its own motion,

stay the proceedings or any part thereof for the purpose of mediation for such period
and on such terms as it thinks fit, bearing in mind the importance of avoiding so far
as possible, disruption to the milestone dates and of avoiding, save in exceptional
circumstances, any postponement of the trial dates.




17. Where the Court stays the proceedings, the plaintiff must promptly inform the Court
if a settlement is reached and the parties should take the necessary steps to conclude
the legal proceedings formally.

Part C

18.This Part applies to proceedings in which one or more parties are not legally
represented.

19.0n the application of a party or on its own motion, the Court may consider at a
suitable stage whether mediation is appropriate, taking into account all the
circumstances. The Court may seek information from the parties for this purpose,
always respecting privilege.

20. Where the Court considers that mediation is appropriate, the Court may give directions
that the parties should follow the procedure set out in Part B with any necessary
modifications.

Part D

21. This Practice Direction supersedes the previous Practice Direction 31 on Mediation
dated 12 February 2009.

22. This Practice Direction shall come into effect on 1 November 2014.

Dated this 14th of August 2014.
(Geoffrey Ma) Chief Justice

' See Order 1A, rule 1(e), rule 3 and rule 4(2)(e) and (f).

2 The proceedings include those which were begun by originating summons but were ordered to
be continued as if the cause or matter had been begun by writ. See Order 28, rule 8.

3 Paragraph 13(2) is directed at facilitating the mediation by having the Court resolve differences
concerning the details or mechanics of the mediation process where the parties have agreed to
attempt mediation. The Court may not, for instance, be asked to direct a party to engage in
mediation or to appoint a particular mediator over the opposition of the other party, unless both
parties are willing to have their differences resolved by the Court. See paragraph 13(1).

Appendix A: http:/legalref.judiciary.gov.hk/doc/pd/eng/PD31 files/PD31 App A.doc

Appendix B: http:/legalref.judiciary.gov.hk/doc/pd/eng/PD31 files/PD31 App B.doc

Appendix C: http:/legalref.judiciary.gov.hk/doc/pd/eng/PD31 files/PD31 App C.doc

Appendix D: http:/legalref.judiciary.gov.hk/doc/pd/eng/PD31 files/PD31 App D.doc

Sources: Mediation Information Office of the Judiciary
http://legalref.judiciary.gov.hk/Irs/common/pd/pdcontent.jsp?pdn=PD31.htm&lang=EN




Appendix 4

List of Mediation Service Providers

Service Providers Tel Website

Joint Mediation Helpline

Office 2901 1224 | http://www.jointmediationhelpline.org.hk

Hong Kong International
Arbitration Centre (A 2525 2381 | http://www.hkiac.org
division of the HKIAC)

Hong Kong Mediation

Council 25252381 | http://www.hkiac.org

Hong Kong Bar

Association 2869 0210 | http://www.hkba.org

The Law Society of Hong

2846 0500 | http://www.hklawsoc.org.hk
Kong

The Chartered Institute
of Arbitrators (East Asia 2525 2381 | http://www.ciarbasia.org
Branch)

Hong Kong Institute of

Arbitrators 25252381 | http://www.hkiarb.org.hk

The Hong Kong Institute

of Architects 2511 6323 | http://www.hkia.net

The Hong Kong Institute

2526 3679 | http://www.hkis.org.hk
of Surveyors

Hong Kong Mediation

2866 1800 | http://www.mediationcentre.com.hk
Centre

Hong Kong Institute of

Mediation 28516680 | http://www.mediate.com.hk

Financial Dispute

Resolution Centre 3199 5199 | http://www.fdrc.org.hk

Hong Kong Family

Welfare Society 25619229 | http://www.mediationcentrehk.org

The Hong Kong Catholic
Marriage Advisory
Council — Marriage 2782 7560 | http://www.divorce.org.hk
Mediation Counselling
Service




Service Providers

Caritas Hong Kong
— Family Mediation
Services

Christian and Missionary
Alliance Shatin
Community Centre

Hong Kong Sheng Kung
Hui Counselling Service
— Family Mediation
Service

Yang Memorial
Methodist Social Service
— Mongkok Integrated
Family Service Centre

Centre for Restoration of
Human Relationships

Tel

2669 2316

2648 9281

27139174

2171 4001

2997 7776

Website

http://family.caritas.org.hk

http://centre.shatinalliance.org.hk

http://cs.skhwc.org.hk

http://Awww.yang.org.hk

http://www.restoration.com.hk
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